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MVEMORANDUM OPI NI ON

GOLDBERG, Special Trial Judge: Respondent determ ned a

deficiency in petitioner's 1995 Federal incone tax in the anount
of $2,670. Unless otherwi se indicated, section references are to

the Internal Revenue Code in effect for the year in issue.



- 2 -

After a concession by petitioner,! the issue for decision is
whet her paynents in the anmount of $16,221.56 nade by a schoo
district to petitioner in his capacity as a Junior Reserve
O ficers' Training Corps (JROTC) instructor are excludable from
gross incone for the 1995 tax year.

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in Anaheim California.

Petitioner retired fromthe U S. Arny as a First Sergeant in
1977 and worked as a JROTC instructor for the Anahei m Union High
School District (school district) in 1995. Petitioner has been
active in JROTC prograns for the |last 15 years.

In 1995 petitioner received $33,175.23 fromthe school
district, and his spouse received wage incone in the anmount of
$16,075 from Cal State University Foundation for a total of
$49, 250. 23. Petitioner and his spouse reported a total of

$33, 028. 67 of wage inconme on their 1995 Federal tax return.?

1 Petitioner concedes that he and his spouse received

interest in the amount of $35 fromthe Orange County Teachers
Federal Credit Union in 1995, which was not reported as incone on
their joint 1995 Federal tax return.

2 Petitioner also received $13,776 in retirenent
distributions in 1995, which anmount petitioner duly reported on
his 1995 Federal inconme tax return.
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Petitioner excluded certain "mlitary allowances" from gross
incone for the 1995 tax year in the anobunt of $16, 221.56.

In a notice of deficiency dated April 8, 1998, respondent
determ ned that the $16,221.56 anount is includable in
petitioner's 1995 taxable inconme. This anount represents
petitioner's purported 1995 "al | owance" exclusions fromhis JROIC
i ncone. The inclusion of this anmount results in conputational
adjustnments to petitioner's nedical and m scel | aneous deducti ons.

Petitioner contends that he is entitled to exclude
$16, 221. 56 of JROTC i ncome fromgross incone for the 1995 tax
year pursuant to 10 U S.C section 2031(d) and section 134.

Gross incone includes all inconme from whatever source
derived. See sec. 61. Mlitary pay received by nenbers of the
U S Arnmed Forces is generally includable in gross inconme. See
sec. 1.61-2(a)(1), Incone Tax Regs.

Congress may specifically exenpt certain itenms from

inclusion in gross inconme. See Comm ssioner v. G enshaw @ ass

Co., 348 U. S. 426, 430 (1955). Certain mlitary conpensation
such as conpensation received by nenbers of the U S. Arned Forces
serving in conbat zones, is excluded fromgross incone. See sec.
112. Additionally, mlitary subsistence and uniform all owances
and ot her anmounts received as commutation of quarters are

excluded fromgross incone. See sec. 1.61-2(b), Inconme Tax Regs.
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The Reserve Oficers' Training Corps Vitalization Act of
1964, Pub. L. 88-647, sec. 101, 78 Stat. 1063 (codified as
anended at 10 U. S.C. section 2031 (1994)) provided for the
establ i shnment of JROTC units at public and private schools.
Retired comm ssi oned or noncomm ssioned officers may serve as
instructors and adm nistrators in JROTC units pursuant to 10
U S. C section 2031(d) which states:

(d) Instead of, or in addition to, detailing officers
and noncomm ssioned officers on active duty * * * the
Secretary of the mlitary departnent concerned may
authorize qualified institutions to enploy, as

adm nistrators and instructors in the program retired
of ficers and nonconm ssioned officers * * * whose
qualifications are approved by the Secretary and the
institution concerned and who request such enpl oynent,
subject to the follow ng:

(1) Aretired nmenber so enployed is entitled to
receive the nenber's retired or retainer pay wthout
reduction by reason of any additional amount paid to
the nenber by the institution concerned. |In the case
of paynent of any such additional anount by the
institution concerned, the Secretary of the mlitary
departnment concerned shall pay to that institution the
anount equal to one-half of the amount paid to the
retired menber by the institution for any period, up to
a maxi mum of one-half of the difference between the
menber's retired or retainer pay for that period and
the active duty pay and the all owances whi ch the nmenber
woul d have received for that period if on active duty.
Notw thstanding the limtation in the preceding
sentence, the Secretary concerned may pay to the
institution nore than one-half of the additional anount
paid to the retired nmenber by the institution if (as
determ ned by the Secretary) the institution is in an
educationally and econom cally deprived area and the
Secretary determ nes that such action is in the
national interest. Paynents by the Secretary concerned
under this paragraph shall be made from funds
appropriated for that purpose.

(2) Notwi t hstandi ng any other provision of |aw,
such a retired nmenber is not, while so enpl oyed,
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considered to be on active duty or inactive duty
training for any purpose.
This Court has held that retired mlitary personnel may not
rely on 10 U S.C. section 2031(d) to exclude incone received as a

JROTC instructor fromgross incone. See Lyle v. Comm ssioner, 76

T.C. 668, 675-676 (1981), affd. w thout published opinion 673
F.2d 1326 (5th Cr. 1982). In Lyle, we based our holding on the
followng finding of facts: (1) The plain | anguage of 10 U S. C
section 2031(d) does not authorize an exclusion fromgross incone
for amounts paid to JROTC instructors not on active duty; and (2)
JROTC instructors are enployed by the | ocal school district and
are paid for services, partly funded by the Federal Governnent,
rendered to that school district. See id.

Petitioner contends that this case is factually different
from Lyl e because in this case the Federal Governnent rei nbursed
the school district 100 percent of the school district's paynents
to petitioner rather than only 50 percent as in Lyle.

Petitioner is correct is asserting that the anmount of
Government rei nbursement in Lyle differs fromthe anount of
rei mbursenent in this case. Title 10 U S.C. section 2031(d) was
anended in 1992 to allow the Secretary to reinburse school
districts located in "educationally and econom cally deprived"

areas up to 100 percent of anpbunts paid for a JROTC instructor's
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salary.® This statutory change did not, however, result in
paynments to JROTC i nstructors, which would otherw se be
i ncludabl e in gross inconme pursuant to section 61, becom ng
excl udabl e from gross i ncone.

In addition to the above argunents, petitioner contends that
a portion of his inconme fromthe JROTC programis excludable from
gross incone because it cane directly fromthe Federal governnent
and only passed through the school district. Petitioner contends
t hat because the school district is reinbursed for his wages and
because the rate at which petitioner is paid by the school
district is neasured by the rate of pay he woul d ot herw se have
received if he were on active duty, petitioner's incone fromthe
school district should be treated the sane as active duty pay and
be partially excludable from gross incone.

Petitioner's contract with the school district, titled:
APPLI CATI ON AND CONTRACT FOR ESTABLI SHMVENT OF A JUNI OR RESERVE
OFFI CERS' TRAINING CORPS UNIT, reads in pertinent part:

e. To pay retired personnel enployed pursuant to
par agraph 2d above:

(1) As a mnimum an anount equal to the
difference between their retired pay and the active
duty pay and all owances, excl udi ng hazardous duty pay,
that they would receive if ordered to active duty for
that period of tinme during which such personnel perform
duties in direct support of Junior ROIC. This should

3 Title 10 U.S.C. 2031(d) was amended by the Nati onal
Defense Act for Fiscal Year 1993, Pub. L. 102-484, sec. 533(e),
106 Stat. 2315.
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not be considered an attenpt to cap or limt the anount
of pay that may be agreed upon between the individual
Juni or ROTC instructor and the instructor's enpl oyer,
however, the Arnmy will pay no nore than the conputed
Arnmy formula. Salary will be reconputed as mlitary
pay raises and/or cost of living increases occur.
It is clear fromthe contract |anguage that petitioner was able
to negotiate his owm rate of pay and that petitioner's active
duty rate of pay was only a "m ni nuni’ guideline. Petitioner
conceded at trial that each school district contract was

different.

In Lyle v. Commi ssioner, supra, this Court stated that,

"fairly construed", 10 U S.C. section 2031(d) does "no nore than
establish a fornmula" for calculating the m ni num anmount of
conpensation a given school district would pay a JROTC

instructor. See Lyle v. Conmi ssioner, supra at 675. Regardl ess

of the reinbursenent arrangenent or the scale by which his incone
was neasured, it is clear that petitioner received income from
the school district as wages for his work as a JROTC i nstructor.
Sinply put, if petitioner did not work as a JROIC instructor, the
school district would not have paid him petitioner's inconme from
the school district was for services rendered, and, thus, it is
not excl udable fromincone.

It is undisputed in the record that petitioner retired from
the U S Arny in 1977 and was not on active duty in 1995.

Additionally, 10 U S.C. section 2031(d) clearly states that a
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JROTC instructor "is not, while so enployed, considered to be on
active duty * * * for any purpose".

Petitioner also relies on section 134 to support an
exclusion of a portion of his school district inconme from gross

i ncone and contends that our holding in Lyle v. Conm ssioner,

supra, "was in part superseded by" section 134. Section 134
provides in pertinent part:

(a) General Rule.--Goss inconme shall not include
any qualified mlitary benefit.

(b) Qualified Mlitary Benefit.--For purposes of
this section--

(1) I'n general.--The term"qualified
mlitary benefit" neans any all owance or in-kind
benefit (other than personal use of a vehicle)
whi ch- -

(A) is received by any nenber or forner
menber of the uniformed services of the
United States or any dependent of such nenber
by reason of such nenber's status or service
as a nenber of such unifornmed services, and

(B) was excludable fromgross incone on
Sept enber 9, 1986, under any provision of
| aw, regulation, or admnistrative practice
which was in effect on such date (other than
a provision of this title).

(2) No other benefit to be excludabl e except
as provided by this title.--Notw thstandi ng any
ot her provision of |law, no benefit shall be
treated as qualified mlitary benefit unless such
benefit--

(A) is a benefit described in paragraph
(1), or

(B) is excludable fromgross incone
under this title without regard to any
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provision of Iaw which is not contained in a
revenue Act.

Section 134 excludes only a "qualified mlitary benefit"
fromgross incone, which is defined as a benefit received by a
t axpayer by reason of that taxpayer's status as a nenber or
former nmenber of the uniforned services and whi ch was excl udabl e
fromgross inconme on Septenber 9, 1986. See sec. 134(b).

As nentioned above, this Court has al ready concl uded that
Congress did not intend to exclude paynents received through a
JROTC program from gross i ncone under 10 U S.C. section 2031(d).

See Lyle v. Commi ssioner, supra at 675-676. Petitioner has made

no ot her argunent which would indicate that paynents received
froma JROTC program constituted a qualified mlitary benefit and
wer e ot herwi se excludable from gross i ncone on Septenber 9, 1986,
pursuant to section 134(b)(1)(B)

Additionally, this Court has found that a taxpayer's
entitlenment to incone fromthe JROTC programis not received by
reason of that taxpayer's status as a nenber or former nenber of
the uni formed services, but rather is received as conpensation

for services rendered. See Lyle v. Commi ssioner, supra at 675-

676.

On the basis of the record, we find that petitioner was
enpl oyed by the Anahei m Union School District and received
conpensation fromthe school district in 1995 for his services as

a JROTC instructor. W further find that petitioner's incone
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fromthe school district did not qualify as a "qualified mlitary
benefit". Accordingly, we hold that no portion of petitioner's
inconme fromthe school district was excludable fromhis 1995

i ncone. Respondent is sustained on this issue.

To reflect the foregoing,

Deci sion will be entered

for respondent.




